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June 6, 2005 
 
VIA ELECTRONIC AND U.S. MAIL 
 
Ms. Cynthia Oshita 
Office of Environmental Health Hazard Assessment 
1001 I Street 
P.O. Box 4010 
Sacramento, CA 95812-4010 

Re: Comments of the Administration of Idaho Governor Dirk Kempthorne 
Potential Regulatory Action Exempting from the Proposition 65 Warning 
Requirements, Exposures from Chemicals That Form from Natural 
Constituents in Food During Cooking or Heat Processing 
Notice to Interested Parties Dated April 8, 2005 and 
May 9, 2005 Workshop 

Dear Ms. Oshita:  

On behalf of the Administration of Idaho Governor Dirk Kempthorne, we are hereby 
submitting comments of the Idaho Department of Agriculture, the Idaho Department 
of Commerce and Labor, the Idaho Department of Environmental Quality, and draft 
studies by Dr. Larry Branen (as well as his colleague Dr. Jerry Exon) of the 
University of Idaho addressing the matters set forth in the April 8, 2005 Notice to 
Interested Parties and discussed at the May 9, 2005 Workshop conducted by the 
Office of Environmental Health Hazard Assessment (OEHHA).  Each of these parties 
personally appeared in Sacramento at the Workshop, and their May 9 statements are 
already part of the Workshop record and are incorporated herein by reference.    

These comments are intended to provide additional perspective to the potential impact 
of Proposition 65 warnings for agricultural commodities grown in Idaho and sold in 
California.  Governor Kempthorne and his Administration well understand issues 
surrounding reconciliation of legislation - in the case of Proposition 65, legislation 

mailto:lbogert@perkinscoie.com


Ms. Cynthia Oshita 
Office of Environmental Health Hazard Assessment 
June 6, 2005 
Page 2 
 
 

[43056-0004/SL051570.004]  06/06/05 

enacted by the People of California - and the discharge of executive branch 
responsibilities.   

The Kempthorne Administration does not question the wisdom of California's 
electorate in enacting Proposition 65, and nor does the Administration challenge the 
justification for the listing of acrylamide in the first instance.  The Governor and his 
represented Idaho agencies in this matter strongly support an exemption framework 
that is both consistent with the wishes of Californians to be meaningfully informed 
about certain chemical exposures and the integrity of Proposition 65's original vision.   

The statutory directive to California's State agency with lead responsibility for 
ensuring that Proposition 65 is appropriately implemented does not necessarily 
require OEHHA to consider the impacts of its regulatory decisions on Idaho.   

However, the important decision to proceed (or not proceed) with this exemption 
should not be undertaken in a legal, policy, or science vacuum.  The potential 
consequences for failing to provide the proposed exemption on Idaho's agricultural 
economy, see attached comments of Patrick A. Takasugi, Director of the Idaho State 
Department of Agriculture, and California's commercial marketplace for Idaho's 
signature commodity � potatoes � is important contextual information for well-
informed decision making, see attached comments of Roger Madsen, Director, Idaho 
Department of Commerce and Labor.  This exemption is also appropriate based on the 
current state of science, see attached draft studies of Drs. Branen and Exon, 
University of Idaho, and comments of Toni Hardesty, Director, Idaho Department of 
Environmental Quality. 

The Workshop participants were specifically requested by OEHHA to set forth their 
views on the lawful basis under Proposition 65 for providing the exemption under 
discussion.  The attached comments clearly express Idaho's support for this narrow 
exemption as a matter of California law.  As will be discussed below, the proposed 
exemption does not require OEHHA to misapply or "waive" Proposition 65 in any 
fashion.   

I. Introduction 

Governor Kempthorne and his agency representatives who traveled to Sacramento to 
participate in the May 9 Workshop fully support development of the present 
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exemption framework.  The Idaho agencies appreciate the opportunity to work with 
Dr. Denton and her staff at OEHHA to address some of the issues surrounding this 
approach.    

The legal framework for this exemption rests comfortably within a judicial 
construction of Proposition 65 which concluded that the initiative was well able to 
accommodate a regulatory exemption similar in concept to that advanced by the 
Health and Welfare Agency in 1988 and proposed here.  This approach is faithful to 
the framework of Proposition 65 as well as its interpretation by California courts.   

II. Proposition 65's Legal Framework for the Exemption to Warning 
Requirements for Chemicals Formed From Cooking or Heat Processing 

A. Nicolle-Wagner v. Deukmejian, 230 Cal. App. 3d 652, 281 Cal. Rptr. 
494 (Cal.Ct.App. 1991) 

The legal construct for the proposed exemption described in the April 8 Notice to 
Interested Parties has already been provided by one of Proposition 65's few reported 
California cases.  In Nicolle-Wagner v. Deukmejian, 230 Cal. App. 3d 652, 281 Cal. 
Rptr. 494 (Cal.Ct.App. 1991), a citizen plaintiff challenged a newly-promulgated 
regulation which provided certain exemptions from an "exposure" under Proposition 
65.1   

The plaintiff contended that Proposition 65 created no categorical exception for 
naturally occurring carcinogens or naturally occurring reproductive toxins, which, he 
claimed, were as threatening to health as man-made toxins.  On appeal to the Second 
District Court of Appeal from a Superior Court decision upholding the regulation, the 

                                              
1. The regulation reviewed in Nicolle-Wagner provided that "Human consumption of a food shall 

not constitute an 'exposure' for purposes of [California] Health and Safety Code section 25249.6 
to a listed chemical in the food to the extent that the person responsible for the contact can show 
that the chemical is naturally occurring in the food."  CAL. CODE REGS., tit. 22, § 12501(a) 
(1988).  Under the regulation, a chemical is considered "naturally occurring" if "it is a natural 
constituent of a food, or if it is present in a food solely as a result of absorption or accumulation 
of the chemical which is naturally present in the environment in which the food is raised, grown, 
or obtained . . .."  Id. § 12501(a) (1).   
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issue squarely before the Court was whether the regulation conflicted with or was not 
reasonably necessary to effectuate the statutory purpose of Proposition 65.   

The Court of Appeal began its analysis by finding that Proposition 65 was silent on 
the subject of naturally occurring carcinogens and reproductive toxins and that the 
original intent of the initiative was to regulate toxic substances "which are 
deliberately added or put into the environment by human activity."  Nicolle-Wagner, 
230 Cal. App. 3d at 659 (emphasis added).   

After reviewing the 1986 ballot arguments both supporting and opposing the passage 
of Proposition 65, the Court of Appeal was "persuaded, on balance, that the better 
view is that the electorate did not intend naturally occurring substances to be 
controlled by Proposition 65.  Use of the terms such as 'knowingly and intentionally' 
and 'putting' imply that human conduct which results in toxins being added to the 
environment is the activity to be controlled."  Nicolle-Wagner, 230 Cal. App. 3d at 
660.  Thus, the Court of Appeal concluded that Section 12501 was consistent with the 
governing statutes of Proposition 65. 

Addressing whether the regulation reasonably effectuated the statutory purpose of 
Proposition 65, the Second District Court of Appeal pointed to an administrative 
record depicting that most food products contained at least trace amounts of 
carcinogens and reproductive toxins which were already listed of Proposition 65 
chemicals.  After taking note of the paucity of scientific data regarding the risk posed 
by such exposures, the Court of Appeal declared that: 

We all presume, to some extent, that foods that have been eaten for 
thousands of years are healthful, despite the presence of small amounts 
of naturally occurring toxins.  
. . . 
The administrative record in this matter indicates that such evidence [of 
significant exposure risks] largely does not exist.  Thus, grocers and 
others would be required, in order to avoid liability under these statutes, 
to post a warning label on most, if not all, food products.   
. . . 
Since one of the principal purposes of the statutes in question is to 
provide 'clear and reasonable warning' of exposure to carcinogens and 
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reproductive toxins, such warnings would be diluted to the point of 
meaninglessness if they were to be found on most or all food products. 

Nicolle-Wagner, 230 Cal. App. 3d at 660-661. 

According to the Court of Appeal, the exemption furthered Proposition 65 by 
safeguarding the effectiveness of warnings and in removing from regulatory scrutiny 
substances which pose only an insignificant risk of cancer or birth defects within the 
meaning of the statute.  Nicolle-Wagner, 230 Cal.App.3d at 661.  Importantly, the 
regulation was narrowly drawn and was not applicable to other products such as 
pharmaceuticals and cosmetics.  Id. 

B. An Exemption for Chemicals Formed by the Cooking or Heating of 
Natural Constituents is Not in Conflict with Proposition 65 and 
Furthers Its Statutory Purpose 

Nicolle-Wagner held that a simple "exposure" of listed chemicals in food does not de 
facto trigger a warning under Proposition 65.  Rather, California law requires some 
degree of conscious human activity which results in toxins being added to the 
environment to trigger the initiative's warning requirement.  See Nicolle-Wagner, 230 
Cal.App.3d at 660 (noting that "Proposition 65 expressly indicated that only 'man-
made' substances would be regulated.")    

Nicolle-Wagner also teaches that Proposition 65 requires warnings that must be "clear 
and reasonable," meaning that if such warnings are found on most or all food products 
sold in California, the result may be a public not well-served by the initiative.  
Nicolle-Wagner, 230 Cal.App.3d at 661.  Stated differently, the statutory purpose of 
Proposition 65 is furthered by avoiding warnings on substances posing uncertain 
exposure risks.  Id.  

III. The Proposed Exemption is Consistent with Proposition 65 and 
Effectuates its Purpose 

The proposed exemption to Proposition 65's warning requirements is consistent with 
the judicial construction of Proposition 65 in Nicolle-Wagner.  First, any acrylamide 
formed by cooking is not "knowingly and intentionally" added into the human 
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environment by cooking or heating the natural constituents of the food.  Nicolle-
Wagner, 230 Cal.App.3d at 660.2 

Second, one of Proposition 65's important interests, namely, safeguarding "the 
effectiveness of the warnings," Nicolle-Wagner, 230 Cal.App.3d at 661, is served by 
an exemption for exposures in food that result from an unintended byproduct of 
cooking.  One alternative to the exemption proposed here is warning for any 
acrylamide exposure in food, which, due to the potential reach of such warnings, 
would have the real potential of creating "warning fatigue" in California.  Id. (noting 
with approval the Final Statement of Reasons which declared that "unnecessary 
warnings � could distract the public from other important warnings on consumer 
products.") 

Finally, like the regulation upheld in Nicolle-Wagner, the proposed exemption will be 
purposefully calibrated to avoid overbreadth.  Any exemption will only be triggered 
by exposures where food is cooked or heated and listed chemicals are created (not 
added) by a process causing a reaction of the food's natural constituencies.3  It will 
not be applicable to any other product than food.  See Id. (noting that Section 12501 
was narrowly tailored because "the regulation is � applicable only to foodstuffs and 
not other products, such as pharmaceuticals and cosmetics.")  

                                              
2. At the May 9 Workshop, a representative from the California League for Environmental 

Enforcement Now (CLEEN) testified that the legal propriety of proposed exemption is "simply 
not a question of whether it[']s an unintended or an intended byproduct.  The statute does not 
deal with that.  It's the knowingly � knowingly exposure statute � standard."  May 9, 2005 
Transcript at 183:13-16.  This argument ignores a key component of Health and Safety Code 
Section 25249.6, specifically, that culpability under Proposition 65 cannot occur unless a person 
"knowingly and intentionally" exposes the public.  This fundamental provision of Proposition 65 
cannot be written out of the law as a key regulatory element under Section 25249.6.   

3. The exemption proposed here is structurally distinct from a concept addressed in the Final 
Statement of Reasons justifying the adoption of Section 12501.  There, it was asserted by 
commenters that "customary methods of food processing" be included in Section 12501(3)'s 
menu of excluded human activity ("sowing, planting, irrigation"), thus providing the basis by 
which an "exposure" could be exempted.  Here, the exemption will be limited to exposures in 
specific foods (not across-the-board) whereby a listed chemical is formed through the cooking of 
natural constituencies.  The Proposition 65 requirement that a listed chemical must be 
deliberately added is not offended by this exemption. 
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IV. Conclusion 

Idaho Governor Dirk Kempthorne and his Administration strongly support an 
exemption from California's Proposition 65 warning requirements for exposures to 
chemicals formed by the cooking or heating of natural constituencies in food.   

The OEHHA has a sound basis to move forward with a proposed rulemaking as 
matter of law and public policy under Proposition 65 in addition to the current state of 
the science.  We urge that an articulation of this exemption advance to a proposed 
rulemaking as soon as practicable.   

Very truly yours, 

 
L. Michael Bogert 
 
Attachments 

cc:  Mr. Pat Takasugi, Director 
  Idaho Department of Agriculture 

Mr. Roger Madsen, Director 
  Idaho Department of Commerce and Labor 
 Ms. Toni Hardesty, Director 
  Idaho Department of Environmental Quality 
 Dr. Larry Branen 

Dr. Jerry Exon 
 University of Idaho 













 











































 


























 




  

         

              
            

                  
   

                  
                   
              

               
                
      

             
              
                
        

             
               
     

                 
               
               

                  
             
   

              
             
         

                   
                
         



                 
            

                   
             
               
                
 

                 
              

                   
               
          

                
                  


            

                
                


            




    

     

        

        

  

 

        

 

  

  

    

   

  

 


  



           

               

      

          

             

               

             

  

    

            

            

             

            

             

            

         

            

           

             

             

             

              

          

            

          

             



            

             

              

          

           

              

        

              

            



               

           

              

       



 

    

 

 
   

      


     
  



 



    

 

             

             

          

              

             

              

            

             

             

            

                

               

              

             

           

          

             

                

              

               

              

         

            

              

             

   

              

            

               

             

             

              

                

              

           

             

             

             

               

  



 





               

               

             

             

            

             

            

              

              

             

             

            

                

             

              

       

                 

               

           

              

              

              

             

  

              

              

             

          

               

             

          

               

           

               

               

               

               

              

                 

            

               

         



 



           

       

              

           

             

          

                 

                   

                

             

             

              

              

             

           

              

              

             

           

               

          






















































 




















 

 



 









 

  



 



      

               

                

              

            

            

                

             

              

            

             

           

         

              

              

               

             

              

              

             

                 

              

            

              

             

            

           

              

           

              

              

                

                

            

             

             

           



     

                

             

              

             



 



              

              

            

               

               

             

               

         

               

                

               

              

                 

               

      

               

                 

              

                  

               

                

                  

            

            

          

               

            

            

             

            

          

               

               



               

                

               

               

             

  

             

             

            



 



               

              

                

               

              

             

               

            

               

                

            

             

               

             

            

              

            

               

                 

             

           

          

             

               

           

             

                 

             

            

              

             

            

             

            

               

        

            

              

               

               

            

             

            

             



 



              

            

           

                 

                

 

      

                  

                

                

               

                

               

             

             

               



              

               

                

                 

            

               

                

               

               

              

               

              

       

                

                

           

             

                

            

              

              

                 

               

                 

            



 



              

           

          

                 

            

              

              

               

    



               

             

             

             

          

            

            

              

               

      

               

                  

                 

               

                 

              

             

               

                

             

        

             

            

            

               

            



 



       

  

 



      

    

  

  

  

       

   

  

 

   

   

  

      

 

     

       

   

    

    

    

  

      

     

  

    

   

    

    

             

      



 




                
           

             

             

              

  

             
       

                
              
     

              
           
        

             
           
      

        



          
           
   

               
            
           

         

   



            
          
 

                 
             
             
  

            

            
               
 



 



          
   


             
 

             
             
        

           


          

            

      

              
               


             
           

             
              
           

            
    

              
 

         
           
        


            
             
      

               
         
             


          

             



 



            
  

             

         

                
              
           

             
            
 

              
            
 

              
             

             
            


              
         

             
       

               
            
        

            
     

            
        

              
           
    

            
            
         



 

























































































 





























































































 





























































































 





























































































 

















 












































































 



























































































 



























































 

































 

























 































































 





























































































 





































































































 





























































































 



























































































 




























































































 





















































































 













  



 



 



 





  



  



 



 



 



 



 



 



 





 











  



 



 







 





 





  





















 



 



 





 



 







 

































 









 



 







 





 



 





 



 



 



  







  









  



 



 





 



 





 



  



 



  



  



 









 



 

  





 





  



 



 





 



 



 



 



 



  



 



 















 





 











 



 



 



 



 













 



 



 





 



 









 



  



 







  





 





 





 



 



 



 

















 



 



 


